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SCOPE OF REPRESENTATION AND ALLOCATION OF
AUTHORITY BETWEEN CLIENT AND LAWYER

(c) A lawyer may limit the scope of the representation if the
limitation Is reasonable under the circumstances and the
client gives informed consent.



Agreements Limiting Scope of Representation

[6] The objectives or scope of services to be provided by a lawyer may be
limited by agreement with the client or by the terms under which the lawyer’s
services are made available to the client. When a lawyer has been retained by
an insurer to represent an insured, for example, the representation may be
limited to matters related to the insurance coverage. A limited representation
may be appropriate because the client has limited objectives for the
representation. In addition, the terms upon which representation is
undertaken may exclude specific means that might otherwise be used to
accomplish the client’s objectives. Such limitations may exclude actions that

the client thinks are too costly or that the lawyer regards as repugnant or
imprudent.



[7] Although this rule affords the lawyer and client substantial latitude to limit the
representation, the limitation must be reasonable under the circumstances. If, for example,
a client’s objective is limited to securing general information about the law the client
needs in order to handle a common and typically uncomplicated legal problem, the lawyer
and client may agree that the lawyer’s services will be limited to a brief telephone
consultation. Such a limitation, however, would not be reasonable if the time allotted was
not sufficient to yield advice upon which the client could rely. Although an agreement for
a limited representation does not exempt a lawyer from the duty to provide competent
representation, the limitation is a factor to be considered when determining the legal
knowledge, skill, thoroughness, and preparation reasonably necessary for the
representation. See Rule 1.1.

[8] All agreements concerning a lawyer’s representation of a client must accord with the
Rules of Professional Conduct and other law. See, e.g., Rules 1.1, 1.8 and 5.6.



Rule 1.6 Confidentiality of Information

(a) Except when permitted under paragraph (b), a lawyer shall not knowingly reveal
information relating to the representation of a client.

(b) A lawyer may reveal information relating to the representation of a client if:
(1) the client gives informed consent;

(2) the information is not protected by the attorney-client privilege under applicable law, the
client has not requested that the information be held inviolate, and the lawyer reasonably
believes the disclosure would not be embarrassing or likely detrimental to the client;

(3) the lawyer reasonably believes the disclosure is impliedly authorized in order to carry out
the representation;

(4) the lawyer reasonably believes the disclosure is necessary to prevent the commission of a
fraud that is reasonably certain to result in substantial injury to the financial interests or
property of another and in furtherance of which the client has used or is using the lawyer's
services or to prevent the commission of a crime;

(5) the lawyer reasonably believes the disclosure is necessary to rectify the consequences of a
client's criminal or fraudulent act in the furtherance of which the lawyer's services were used,;



(6) the lawyer reasonably believes the disclosure is necessary to prevent reasonably certain death or
substantial bodily harm;

(7) the lawyer reasonably believes the disclosure is necessary to secure legal advice about the lawyer's
compliance with these rules;

(8) the lawyer reasonably believes the disclosure is necessary to establish a claim or defense on behalf of the
lawyer in an actual or potential controversy between the lawyer and the client, to establish a defense in a
civil, criminal, or disciplinary proceeding against the lawyer based upon conduct in which the client was
ir}v?]lvef!, or to respond in any proceeding to allegations by the client concerning the lawyer's representation
of the client;

(9) the lawyer reasonably believes the disclosure is necessary to comply with other law or a court order;

(10) the lawyer reasonably believes the disclosure is necessary to inform the Office of Lawyers Professional
Responsibility of knowledge of another lawyer's violation of the Rules of Professional Conduct that raises a
substantial question as to that lawyer's honesty, trustworthiness, or fitness as a lawyer in other respects. See
Rule 8.3; or

(11) the lawyer reasonably believes the disclosure is necessary to detect and resolve conflicts of interest
arising from the lawyer's change of employment or from changes in the composition or ownership of a firm,
but only if the revealed information would not compromise the attorney-client privilege or otherwise
prejudice the client.

(c) A lawyer shall make reasonable efforts to prevent the inadvertent or unauthorized disclosure of, or
unauthorized access to, information relating to the representation of a client.



Rule 1.18 Duties To Prospective Client

(a) A person who discusses with a lawyer the possibility of
forming a client-lawyer relationship with respect to a matter
IS a prospective client.

(b) Even when no client-lawyer relationship ensues, a
lawyer who has had discussions with a prospective client
shall not use or reveal information learned in the
consultation, except as Rule 1.9 would permit with respect
to information of a former client.



CONFLICT OF INTEREST: CURRENT CLIENTS

(a) Except as provided in paragraph (b), a lawyer shall not represent a
client if the representation involves a concurrent conflict of interest. A
concurrent conflict of interest exists if:

(1) the representation of one client will be directly adverse to another
client; or

(2) there is a significant risk that the representation of one or more
clients will be materially limited by the lawyer’s responsibilities to
another client, a former client, or a third person or by a personal
Interest of the lawyer.



(b) Notwithstanding the existence of a concurrent conflict of interest
under paragraph (a), a lawyer may represent a client if:

(1) the lawyer reasonably believes that the lawyer will be able to
provide competent and diligent representation to each affected client;

(2) the representation is not prohibited by law;

(3) the representation does not involve the assertion of a claim by one
client against another client represented by the lawyer in the same
litigation or other proceeding before a tribunal; and

(4) each affected client gives informed consent, confirmed in writing.



Special Considerations in Common Representation

[29] In considering whether to represent multiple clients in the same matter, a lawyer should be
mindful that if the common representation fails because the potentially adverse interests cannot
be reconciled, the result can be additional cost, embarrassment and recrimination. Ordinarily,
the lawyer will be forced to withdraw from representing all of the clients if the common
representation fails. In some situations, the risk of failure is so great that multiple representation
is plainly impossible. For example, a Iawyer cannot undertake common representation of clients
where contentious litigation or negotiations between them are imminent or contemplated.
Moreover, because the lawyer is required to be impartial between commonly represented
clients, representation of multiple clients is improper when it is unlikely that impartiality can be
maintained. Generally, if the relationship between the parties has already assumed antagonism,
the possibility that the clients’ interests can be adequately served by common representation is
not very good. Other relevant factors are whether the lawyer subsequently will represent both
parties on a continuing basis and whether the situation involves creating or terminating a
relationship between the parties.



[30] A particularly important factor in determining the
appropriateness of common representation is the effect on
client-lawyer confidentiality and the attorney-client
privilege. With regard to the attorney-client privilege, the
prevailing rule Is that, as between commonly represented
clients, the privilege does not attach. Hence, it must be
assumed that if litigation eventuates between the clients, the
privilege will not protect any such communications, and the
clients should be so advised.



[31] As to the duty of confidentiality, continued common representation will almost
certainly be inadequate if one client asks the lawyer not to disclose to the other client
Information relevant to the common representation. This is so because the lawyer has
an equal duty of loyalty to each client, and each client has the right to be informed of
anything bearing on the representation that might affect that client’s interests and the
right to expect that the lawyer will use that information to that client’s benefit. See
Rule 1.4. The lawyer should, at the outset of the common representation and as part of
the process of obtaining each client’s informed consent, advise each client that
Information will be shared and that the lawyer will have to withdraw if one client
decides that some matter material to the representation should be kept from the other.
In limited circumstances, it may be appropriate for the lawyer to proceed with the
representation when the clients have agreed, after being properly informed, that the
lawyer will keep certain information confidential. For example, the lawyer may
reasonably conclude that failure to disclose one client’s trade secrets to another client
will not adversely affect representation involving a joint venture between the clients
apd agree to keep that information confidential with the informed consent of both
clients.



[32] When seeking to establish or adjust a relationship between clients,
the lawyer should make clear that the lawyer’s role 1s not that of
partisanship normally expected in other circumstances and, thus, that
the clients may be required to assume greater respon5|b|I|ty for
decisions than when each client is separately represented. Any
limitations on the scope of the representation made necessary as a
result of the common representation should be fully explained to the
clients at the outset of the representation. See Rule 1.2(c).

[33] Subject to the above limitations, each client in the common
representation has the right to loyal and diligent representation and the
protection of Rule 1.9 concerning the obligations to a former client.

The client also has the right to discharge the lawyer as stated in Rule
1.16.



Can you represent?

Married co-tenants in apartment with repair problems and
current with their rent

Mother and minor son tenants in apartment facing eviction
for son’s alleged breach of lease



Married co-tenants in apartment with repair problems and
current with their rent

Rule 1.7

Probably, but they would need to act as one for settling and
remedies.

Informed consent, confirmed in writing, is advised.

Mother and minor son tenants in apartment facing eviction for
son’s alleged breach of lease

Rule 1.7

Probably for only representing mom, but probably not for
representing both.



CONFLICT OF INTEREST: CURRENT CLIENTS: SPECIFIC RULES

(F) A lawyer shall not accept compensation for representing a client from one other than the client unless:

(1) the client gives informed consent or the acceptance of compensation from another is impliedly authorized
by the nature of the representation;

(2) there is no interference with the lawyer’s independence of professional judgment or with the client-
lawyer relationship; and

(3) information relating to representation of a client is protected as required by Rule 1.6.

(9) A lawyer who represents two or more clients shall not participate in making an aggregate settlement of
the claims of or against the clients unless each client gives informed consent in a writing signed by the client.
The lawyer’s disclosure shall include the existence and nature of all the claims involved and of the
participation of each person in the settlement.



Person Paying for a Lawyer’s Services

[11] Lawyers are frequently asked to represent a client under circumstances in which
a third person will compensate the lawyer, in whole or in part. The third person might
be a relative or friend, an indemnitor (such as a liability insurance company) or a co-
client (such as a corporation sued along with one or more of its employees). Because
third-party payers frequently have interests that differ from those of the client,
including interests in minimizing the amount spent on the representation and in
learning how the representation is progressing, lawyers are prohibited from accepting
or continuing such representations unless the lawyer determines that there will be no
interference with the lawyer’s independent professional judgment and there 1s
Informed consent from the client, or acceptance of compensation from another is
Impliedly authorized by the nature of the representation. See also Rule 5.4(c)
(prohibiting interference with a lawyer’s professional judgment by one who
recommends, employs or pays the lawyer to render legal services for another).



[12] Sometimes, it will be sufficient for the lawyer to obtain the
client’s informed consent regarding the fact of the payment and the
Identity of the third-party payer. If, however, the fee arrangement
creates a conflict of interest for the lawyer, then the lawyer must
comply with Rule. 1.7. The lawyer must also conform to the
requirements of Rule 1.6 concerning confidentiality. Under Rule
1.7(a), a conflict of interest exists If there is significant risk that the
lawyer’s representation of the client will be materially limited by the
lawyer’s own interest in the fee arrangement or by the lawyer’s
responsibilities to the third-party payer (for example, when the third-
party payer Is a co-client). Under Rule 1.7(b), the lawyer may accept
or continue the representation with the informed consent of each
affected client, unless the conflict is nonconsentable under that
paragraph. Under Rule 1. 7(b), the informed consent must be
confirmed in writing.



Aggregate Settlements

[13] Differences in willingness to make or accept an offer of settlement are
among the risks of common representation of multiple clients by a single
lawyer. Under Rule 1.7, this is one of the risks that should be discussed
before undertaking the representation, as part of the process of obtaining the
clients’ informed consent. In addition, Rule 1.2(a) protects each client’s right
to have the final say in deciding whether to accept or reject an offer of
settlement. The rule stated in this paragraph is a corollary of both these rules
and provides that, before any settlement offer is made or accepted on behalf
of multiple clients, the lawyer must inform each of them about all the
material terms of the settlement, including what the other clients will receive
or pay If the settlement is accepted See also Rule 1.0(f) (definition of
informed consent). Lawyers representing a class of plaintiffs or defendants,
or those proceeding derivatively, may not have a full client-lawyer
relationship with each member of the class; nevertheless, such lawyers must
comply with applicable rules regulating notification of class



Can attorney represent?

Father asks attorney to represent competent adult son tenant
In eviction action

Father offers to pay attorney to represent competent adult
son tenant in eviction action

Landlord offers to settle eviction action against co-tenants



Father asks attorney to represent competent adult son tenant in
eviction action

Rule 1.8 (f)
Yes, with informed consent, no interference, and confidentiality

Father offers to pay attorney to represent competent adult son tenant in
eviction action

Rule 1.8 (f)
Yes, with informed consent, no interference, and confidentiality

Landlord offers to settle eviction action against co-tenants
Rule 1.8 (g)
Yes, with written informed consent



DUTIES TO FORMER CLIENTS

(a) A lawyer who has formerly represented a client in a matter shall not
thereafter represent another person In the same or a substantially
related matter in which that person’s interests are materially adverse to
the interests of the former client unless the former client gives
Informed consent, confirmed in writing.

(b) A lawyer shall not knowingly represent a person in the same or a
substantially related matter in which a firm with which the lawyer
formerly was associated had previously represented a client whose
Interests are materially adverse to that person and about whom the
lawyer had acquired information protected by Rules 1.6 and 1.9(c)
unless the former client gives informed consent, confirmed in writing.



(c) A lawyer who has formerly represented a client in a matter or
whose present or former firm has formerly represented a client in
a matter shall not thereafter:

(1) use information relating to the representation to the
disadvantage of the former client except as these rules would
permit or require with respect to a client, or when the
Information has become generally known; or

(2) reveal information relating to the representation except as
these rules would permit or require with respect to a client.



[1] After termination of a client-lawyer relationship, a lawyer has
certain continuing duties with respect to confidentiality and conflicts
of Interest and thus may not represent another client except in
conformity with this rule. Under this rule, for example, a lawyer could
not properly seek to rescind on behalf of a new client a contract
drafted on behalf of the former client. So also a lawyer who has
prosecuted an accused person could not properly represent the accused
In a subsequent civil action against the government concerning the
same transaction. Nor could a lawyer who has represented multiple
clients in a matter represent one of the clients against the others in the
same or a substantially related matter after a dispute arose among the
clients in that matter, unless all affected clients give informed consent.
See Comment [9]. Current and former government lawyers must
comply with this rule to the extent required by Rule 1.11.



[2] The scope of a “matter” for purposes of this rule depends on the
facts of a particular situation or transaction. The lawyer’s involvement
In a matter can also be a question of degree. When a lawyer has been
directly involved in a specific transaction, subsequent representation of
other clients with materially adverse interests in that transaction
clearly is prohibited. On the other hand, a lawyer who recurrently
handled a type of problem for a former client is not precluded from
later representing another client in a factually distinct problem of that
type even though the subsequent representation involves a position
adverse to the prior client. Similar considerations can apply to the
reassignment of military lawyers between defense and prosecution
functions within the same military jurisdictions. The underlying
question is whether the lawyer was so involved in the matter that the
subseguent representation can be justly regarded as a changing of sides
In the matter in question.



[3] Matters are “substantially related” for purposes of this rule if they involve the same transaction or legal
dispute or if there otherwise is a substantial risk that confidential factual information as would normally have
been obtained in the prior representation would materially advance the client’s position in the subsequent
matter. For example, a lawyer who has represented a businessperson and learned extensive private financial
information about that person may not then represent that person’s spouse in seeking a divorce. Similarly, a
lawyer who has previously represented a client in securing environmental permits to build a shopping center
would be precluded from representing neighbors seeking to oppose rezoning of the property on the basis of
environmental considerations; however, the lawyer would not be precluded, on the grounds of substantial
relationship, from defending a tenant of the completed shopping center in resisting eviction for nonpayment
of rent. Information that has been disclosed to the public or to other parties adverse to the former client
ordinarily will not be disqualifying. Information acquired in a prior representation may have been rendered
obsolete by the passage of time, a circumstance that may be relevant in determining whether two
representations are substantially related. In the case of an organizational client, general knowledge of the
client’s policies and practices ordinarily will not preclude a subsequent representation; on the other hand,
knowledge of specific facts gained in a prior representation that are relevant to the matter in question
ordinarily will preclude such a representation. A former client is not required to reveal the confidential
information learned by the lawyer in order to establish a substantial risk that the lawyer has confidential
information to use in the subsequent matter. A conclusion about the possession of such information may be
based on the nature of the services the lawyer provided the former client and information that would in
ordinary pract[ce be learned by a lawyer providing such services.



Can attorney represent?

Attorney represented tenant in eviction action based on dispute with another tenant.
The first tenant settled to move. Later the second tenant faces eviction based on
dispute with first tenant.

Attorney advised tenant in eviction action based on dispute with another tenant. The
first tenant settled to move. Later the second tenant faces eviction based on dispute
with first tenant.

Attorney represented landlord in eviction action against a tenant for breach of lease.
Later another tenant faces habitability problems with the same landlord.

Attorney advised landlord in eviction action against a tenant for breach of lease. Later
another tenant faces habitability problems with the same landlord.



Attorney represented tenant in eviction action based on dispute with another tenant. The first tenant settled to
move. Later the second tenant faces eviction based on dispute with first tenant.

Rule 1.9 (a)-(b)
Probably not, but possible with written informed consent from first tenant

Attorney advised tenant in eviction action based on dispute with another tenant. The first tenant settled to
move. Later the second tenant faces eviction based on dispute with first tenant.

Rule 1.9 (a)-(b)
Probably not, but possible with written informed consent from first tenant

Attorney represented landlord in eviction action against a tenant for breach of lease. Later another tenant
faces habitability problems with the same landlord.

Rule 1.9 (a)-(b)
Probably depending whether matters are substantially related, but written informed consent from landlord
would be best

Attorney advised landlord in eviction action against a tenant for breach of lease. Later another tenant faces
habitability problems with the same landlord.

Rule 1.9 (a)-(b)
Probably depending whether matters are substantially related, but written informed consent from landlord
would be best



DUTIES TO PROSPECTIVE CLIENT

(a) A person who discusses with a lawyer the possibility of forming a client-lawyer
relationship with respect to a matter is a prospective client.

(b) Even when no client-lawyer relationship ensues, a lawyer who has had discussions
with a prospective client shall not use or reveal information learned in the
consultation, except as Rule 1.9 would permit with respect to information of a former
client.

(c) A lawyer subject to paragraph (b) shall not represent a client with interests
materially adverse to those of a prospective client in the same or a substantially
related matter if the lawyer received information from the prospective client that
could be significantly harmful to that person in the matter, except as provided in
paragraph (d). If a lawyer is disqualified from representation under this paragraph, no
lawyer In a firm with which that lawyer is associated may knowingly undertake or
continue representation in such a matter, except as provided in paragraph (d).



(d) When the lawyer has received disqualifying information as defined in
paragraph (c), representation is permissible if:

(1) both the affected client and the prospective client have given informed
consent, confirmed in writing; or

(2) the lawyer who received the information took reasonable measures to
avoid exposure to more disqualifying information than was reasonably
necessary to determine whether to represent the prospective client, and

(i) the disqualified lawyer is timely screened from any participation in the
matter and is apportioned no part of the fee therefrom; and

(i1) written notice is promptly given to the prospective client.



[1] Prospective clients, like clients, may disclose information to a lawyer, place documents or
other property in the lawyer’s custody, or rely on the lawyer’s advice. A lawyer’s discussions
with a prospective client usually are limited in time and depth and leave both the prospective
client and the lawyer free (and sometimes required) to proceed no further. Hence, prospective
clients should receive some but not all of the protection afforded clients.

[2] Not all persons who communicate information to a lawyer are entitled to protection under
this rule. A person who communicates information unilaterally to a lawyer, without any
reasonable expectation that the lawyer is willing to discuss the possibility of forming a client-
lawyer relationship, 1s not a “prospective client” within the meaning of paragraph (a).

[3] It is often necessary for a prospective client to reveal information to the lawyer during an
initial consultation prior to the decision about formation of a client-lawyer relationship. The
lawyer often must learn such information to determine whether there is a conflict of interest
with an existing client and whether the matter is one that the lawyer is willing to undertake.
Paragraph (b) prohibits the lawyer from using or revealing that information, except as permitted
by Rule 1.9, even if the client or lawyer decides not to proceed with the representation. The
duty exists regardless of how brief the initial conference may be.



[4] In order to avoid acquiring disqualifying information from a prospective client, a lawyer
considering whether or not to undertake a new matter should limit the initial interview to only
such information as reasonably appears necessary for that purpose. Where the information
indicates that a conflict of interest or other reason for non-representation exists, the lawyer
should so inform the prospective client or decline the representation. If the prospective client
wishes to retain the lawyer, and if consent is possible under Rule 1.7, then consent from all
affected present or former clients must be obtained before accepting the representation.

[5] A lawyer may condition conversations with a prospective client on the person’s informed
consent that no information disclosed during the consultation will prohibit the lawyer from
representing a different client in the matter. See Rule 1.0(f) for the definition of informed
consent. If the agreement expressly so provides, the prospective client may also consent to the
lawyer’s subsequent use of information received from the prospective client.

[6] Even in the absence of an agreement, under paragraph (c), the lawyer is not prohibited from
representing a client with interests adverse to those of the prospective client in the same or a
substantially related matter unless the lawyer has received from the prospective client
information that could be significantly harmful if used against the prospective client in the
matter.



[7] Under paragraph (c), the prohibition in this rule is imputed to other lawyers as
provided in Rule 1.10, but, under paragraph (d), imputation may be avoided if the
lawyer obtains the informed consent, confirmed in writing, of both the prospective
and affected clients. In the alternative, imputation may be avoided if all disqualified
lawyers are timely screened and written notice is promptly given to the prospective
client. See Rule 1.0(l) (requirements for screening procedures). Paragraph (d)(1) does
not prohibit the screened lawyer from receiving a salary or partnership share
established by prior independent agreement, but that lawyer may not receive
compensation directly related to the matter in which the lawyer is disqualified.

[8] Notice, including a description of the screened lawyer’s prior representation and
of the screening procedures employed, generally should be given as soon as
practicable after the need for screening becomes apparent. When disclosure is likely
to significantly injure the client, a reasonable delay may be justified.

[9] For the duty of competence of a lawyer who gives assistance on the merits of a
matter to a prospective client, see Rule 1.1. For a lawyer’s duties when a prospective
client entrusts valuables or papers to the lawyer’s care, see Rule 1.15.



Can attorney represent?

Attorney was contacted by tenant in eviction action based on
dispute with another tenant but did not represent or advise the
tenant. The first tenant settled to move. Later the second tenant
faces eviction based on dispute with first tenant.

Attorney was contacted by landlord in eviction action against a
tenant for breach of lease but did not represent or advise the
landlord. Later another tenant faces habitability problems with the
same landlord.



Attorney was contacted by tenant in eviction action based on dispute
with another tenant but did not represent or advise the tenant. The first
tenant settled to move. Later the second tenant faces eviction based on
dispute with first tenant.

Rule 1.18

Probably not, but possible with written informed consent from both
tenants and confidentiality

Attorney was contacted by landlord in eviction action against a tenant
for breach of lease but did not represent or advise the landlord. Later
another tenant faces habitability problems with the same landlord.

Rule 1.18

Probably with confidentiality, but written informed consent from both
parties is best



CLIENT WITH DIMINISHED CAPACITY

(a) When a client’s capacity to make adequately considered decisions in connection with a
representation is diminished, whether because of minority, mental impairment, or for some
other reason, the lawyer shall, as far as reasonably possible, maintain a normal client-lawyer
relationship with the client.

(b) When the lawyer reasonably believes that the client has diminished capacity, is at risk of
substantial physical, financial, or other harm unless action is taken and cannot adequately act in
the client’s own interest, the lawyer may take reasonable protective action, including consulting
individuals or entities that have the ability to take action to protect the client and, in appropriate
cases, seeking the appointment of a guardian ad litem, conservator, or guardian.

(c) Information relating to the representation of a client with diminished capacity is protected by
Rule 1.6. When taking protective action pursuant to paragraph (b), the lawyer is impliedly
authorized under Rule 1.6(b)(3) to reveal information about the client, but only to the extent
reasonably necessary to protect the client’s interests.



[1] The normal client-lawyer relationship is based on the assumption that the client,
when properly advised and assisted, is capable of making decisions about important
matters. When the client is a minor or suffers from a diminished mental capacity,
however, maintaining the ordinary client-lawyer relationship may not be possible in
all respects. In particular, a severely incapacitated person may have no power to make
legally binding decisions. Nevertheless, a client with diminished capacity often has
the ability to understand, deliberate upon, and reach conclusions about matters
affecting the client’s own well-being. For example, children as young as five or six
years of age, and certainly those often or twelve, are regarded as having opinions that
are entitled to weight in legal proceedings concerning their custody. So also, it is
recognized that some persons of advanced age can be quite capable of handling
routine financial matters while needing special legal protection concerning major
transactions.

[2] The fact that a client suffers an impairment does not diminish the lawyer’s
obligation to treat the client with attention and respect. Even if the person has a legal
representative, the lawyer should as far as possible accord the represented person the
status of client, particularly in maintaining communication.



[3] The client may wish to have family members or other persons participate
In discussions with the lawyer. When necessary to assist in the representation,
the presence of such persons generally does not affect the applicability of the
attorney-client evidentiary privilege. Nevertheless, the lawyer must keep the
client’s interests foremost and, except for protective action authorized under
paragraph (b), must look to the client, and not family members, to make
decisions on the client’s behalf.

[4] If a legal representative has already been appointed for the client, the
lawyer should ordinarily look to the representative for decisions on behalf of
the client. In matters involving a minor, whether the lawyer should look to
the parents as natural guardians may depend on the type of proceeding or
matter in which the lawyer is representing the minor. If the lawyer represents
the guardian as distinct from the ward, and is aware that the guardian is
acting adversely to the ward’s interest, the lawyer may have an obligation to
prevent or rectify the guardian’s misconduct. See Rule 1.2(d).



Taking Protective Action

[5] If a lawyer reasonably believes that a client is at risk of substantial physical, financial, or other harm
unless action is taken, and that a normal client-lawyer relationship cannot be maintained as provided in
paragraph (a) because the client lacks sufficient capacity to communicate or to make adequately considered
decisions in connection with the representation, then paragraph (b) permits the lawyer to take protective
measures deemed necessary. Such measures could include: consulting with family members, using a
reconsideration period to permit clarification or improvement of circumstances, using voluntary surrogate
decisionmaking tools, such as durable powers of attorney or consulting with support groups, professional
services, adult-protective agencies, or other individuals or entities that have the ability to protect the client. In
taking any protective action, the lawyer should be guided by such factors as the wishes and values of the
client to the extent known, the client’s best interests and the goals of intruding into the client’s
decisionmaking autonomy to the least extent feasible, maximizing client capacities, and respecting the
client’s family and social connections.

[6] In determining the extent of the client’s diminished capacity, the lawyer should consider and balance such
factors as: the client’s ability to articulate reasoning leading to a decision, variability of state of mind and
ability to appreciate consequences of a decision, the substantive fairness of a decision, and the consistency of
a decision with the known long-term commitments and values of the client. In appropriate circumstances, the
lawyer may seek guidance from an appropriate diagnostician.



[7] If a legal representative has not been appointed, the lawyer should consider whether appointment of a
guardian ad litem, conservator, or guardian is necessary to protect the client’s interests. Thus, if a client with
diminished capa01ty has substantial property that should be sold for the client’s benefit, effective completion
of the transaction may require appointment of a legal representative. In addition, rules of procedure in
litigation sometimes provide that minors or persons with diminished capacity must be represented by a
guardian or next friend if they do not have a general guardian. In many circumstances, however, appointment
of a legal representative may be more expensive or traumatic for the client than circumstances in fact require.
Evaluation of such circumstances is a matter entrusted to the professional judgment of the lawyer. In
considering alternatives, however, the lawyer should be aware of any law that requires the lawyer to
advocate the least restrictive action on behalf of the client.

Disclosure of the Client’s Condition

[8] Disclosure of the client’s diminished capacity could adversely affect the client’s interests. For example,
raising the question could, in some circumstances, lead to proceedings for involuntary commitment.
Information relating to the representation is protected by Rule 1.6. Therefore, unless authorized to do so, the
lawyer may not disclose such information. When taking protective action pursuant to paragraph (b), the
lawyer is impliedly authorized to make the necessary disclosures, even when the client directs the lawyer to
the contrary. Nevertheless, given the risks of disclosure, paragraph (c) limits what the lawyer may disclose in
consulting other individuals or entities or seeking the appointment of a legal representative. At the very least,
the lawyer should determine whether it is likely that the person or entity consulted will act adversely to the
client’s interests before discussing matters related to the client. The lawyer’s position in such cases 1s an
unavoidably difficult one.



Emergency Legal Assistance

[9] In an emergency where the health, safety, or financial interest of a person with seriously diminished
capacity is threatened with imminent and irreparable harm, a lawyer may take legal action on behalf of such
a person even though the person is unable to establish a client-lawyer relationship or to make or express
considered judgments about the matter, when the person or another acting in good faith on that person’s
behalf has consulted the lawyer. Even in such an emergency, however, the lawyer should not act unless the
lawyer reasonably believes that the person has no other lawyer, agent or other representative available. The
lawyer should take legal action on behalf of the person only to the extent reasonably necessary to maintain
the status quo or otherwise avoid imminent and irreparable harm. A lawyer who undertakes to represent a
perls_,on in such an exigent situation has the same duties under these Rules as the lawyer would with respect to
a client.

[10] A lawyer who acts on behalf of a person with seriously diminished capacity in an emergency should
keep the confidences of the person as if dealing with a client, disclosing them only to the extent necessary to
accomplish the intended protective action. The lawyer should disclose to any tribunal involved and to any
other counsel involved the nature of his or her relationship with the person. The lawyer should take steps to
regularize the relationship or implement other protective solutions as soon as possible. Normally, a lawyer
would not seek compensation for such emergency actions taken.



Can attorney advise?
17 year-old tenant seeks advice about dealing with apartment habitability problems

Adult tenant with developmental delay who functions like a 15 year old and does not
have a guardian seeks advice about dealing with apartment habitability problems

Adult tenant with developmental delay who functions like a 15 year old and has a
guardian seeks advice about dealing with apartment habitability problems

Adult tenant with developmental delay who functions like a 15 year old and does not
have a guardian states he will withhold rent without legal justification

Adult tenant with developmental delay who functions like a 15 year old and does not
have a guardian faces illegal lockout for late payment of rent



17 year-old tenant seeks advice about dealing with apartment habitability problems
Rule 1.14
Probably can advise

Adult tenant with developmental delay who functions like a 15 year old and does not have a guardian seeks advice about dealing with
apartment habitability problems

Rule 1.14
Probably can advise

Adult tenant with developmental delay who functions like a 15 year old and has a guardian seeks advice about dealing with apartment
habitability problems

Rule 1.14
Should contact the guardian

Adult tenant with developmental delay who functions like a 15 year old and does not have a guardian states he will withhold rent
without legal justification

Rule 1.14
Probably can advise but also could contact a relative

Adult tenant with developmental delay who functions like a 15 year old and does not have a guardian faces illegal lockout for late
Rule 1.14
Probably can advise



Advisory Opinions from the Office of Lawyers Professional
Responsibility

Phone:
651-296-3952 or toll-free 1-800-657-3601

Online Request:

http://Iprb.mncourts.qgov/LawyerResources/Pages/Advisory
Oplinions.aspx



http://lprb.mncourts.gov/LawyerResources/Pages/AdvisoryOpinions.aspx
http://lprb.mncourts.gov/LawyerResources/Pages/AdvisoryOpinions.aspx

Questions

O

Larry McDonough

Of Counsel, Isuroon
651-398-8053
larry.mcdonough@isuroon.org
https://www.isuroon.org/

Attorney at Law and Adjunct Professor of Law
mcdon056@umn.edu

Housing Law in Minnesota
http://povertylaw.homestead.com/HousingLawinMinnesota.html
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